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Letter from the Chair
 
I want to express appreciation to the section for allowing me to serve as
Chair for the 2011-2012 year. I continue to be impressed with the
dedication, support, and commitment of the members of the section.
 
The executive committee has started planning its annual activities, and we
always welcome suggestions from the membership at large as to the most
useful role for the section. Any feedback you can provide as to what
purpose you believe the section could serve is invaluable. The section exists
solely to serve the professional interests of its members. Please help us
make sure it does the best job possible.
 
First, we look forward to creating valuable newsletters for our
membership. We are always searching for sponsors for our quarterly
newsletters. Section members have many opportunities to recruit sponsors
through their firms and through work with environmental consultants in the
field. Not only does this allow the practitioner to spotlight their own
practice but it is also an excellent opportunity for consultants to reach
those most in need through their counsel.
 
We will continue the law student writing competition to honor the memory
of Jon Hastings. If you or any other person or entity would like to make a
donation to support the contest and to honor the memory of Jon Hastings,
let me know. We will provide additional information about this opportunity
later in the year and ask that you help us get the word out to interested
law students. 
 
Third, the section will continue its efforts to organize and promote
continuing legal education. We are working on ideas for a CLE program for
this fall/winter and we will also continue working the Tennessee
Department of Environmental and Conservation in planning the legal track of
programming at the Solid and Hazardous Waste Conference in the spring of
2012. 
 
A final note of thanks to our past chair, Devin Wells, for his hard work over
the past year. The section has benefited greatly from his dedication.
 
Looking forward to a great year.
 
Rebecca Tolene
rctolene@tva.gov

Interview with new TDEC Commissioner Bob Martineau
(Part Two)
 
Bob Martineau was sworn in as the seventh Commissioner of the Tennessee
Department of Environment and Conservation (TDEC) by Tennessee Governor
Bill Haslam on January 15, 2011. He earned his law degree at the University
of Cincinnati and holds a bachelors degree from St. John's University
(Minnesota). Commissioner Martineau has more than 25 years of experience
as an environmental law attorney. He served as a senior attorney in the
Office of the General Counsel for the U.S. Environmental Protection
Agency in Washington, D.C. and is co-editor of the American Bar
Association's The Clean Air Act Handbook. Prior to his appointment,
Commissioner Martineau was a partner at the Nashville firm Waller Lansden
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Dortch and Davis, LLP.
He is active in the community as past president of First Steps, Inc., a child
development center; Tennessee Chapter of the Cystic Fibrosis Foundation;
and Community Health Charities, Tennessee Chapter. He currently serves on
the Board of Directors for the Legal Aid Society of Middle Tennessee and
Cumberlands.
 
Attorney David Higney, past chair of the Tennessee Bar Association 's (TBA)
Environmental Law Section, interviewed Commissioner Martineau on April 18,
2011. The following is Part Two of the interview. Part One appeared in the
April 2011 issue of this newsletter.
 
Higney:               Switching to another Division of the Department, tell me

more about the Solid and Hazardous Waste program here
at TDEC and what your vision is for it.

 
Martineau:          I don't, at this point, have any particular policy objectives

with the Solid and Hazardous Waste divisions, other than
continue generally to promote pollution prevention, reuse,
recycle, reduce waste streams, and look for processes that
may not generate hazardous waste. But again, back to the
public information and customer service focus, solid and
hazardous waste issues can be very local and very sensitive
in the community. We need to be good stewards in terms
of public servants communicating with the public,
communicating with the permitee, communicating with
environmental groups, about what the rules are and the
expectations are and then having folks follow those rules
and being transparent in our decision making process about
permit applications.

 
Higney:               TDEC's Brownfield program is well known. Does the

Governor see that as a potential economic development
asset as we go forward in Tennessee?

 
Martineau:          I certainly think so. You know, any time you can take a

Brownfield site location and restore it to positive
productive economic use, particularly in urban areas where
you can infill and make that site productive, it's going to
be a good thing. For example, in a grand scheme, the
whole Oak Ridge facility is a Brownfield site. We are
taking old contaminated properties, and East Tennessee
Technology Park is a perfect example of that, where we
are taking properties, cleaning up a piece of that and
turning it over to private sector. We now have private
sector operators on site there employing people and
engaging in cutting-edge technology industries. So, you
take [the Oak Ridge example] and there are other areas in
the State where those Brownfields - the Volkswagen plant
is perfect example of a Brownfield site, an old army
munitions site turned into a huge economic development
opportunity for the area.

 
Higney:               Do you see any other public/private partnerships in the

near term?
 
Martineau:          None that specifically come to mind, but I think

public/private partnerships, both on the environmental side
and on the park side, are key. I think we have to recognize
government can't do everything and the private sector -
sometimes the individual parts can be greater taken
together. If the State and the local community and some
private sector folks work together, there's often a better
result than any one group could have done alone. With
public/private partnerships, we saw that in some of the
land acquisitions in the past few years where we protected
huge areas of land that were really a partnership of
conservation trust groups coming together with the State
and preserving lands. Redeveloping Brownfield sites are
often public/private partnerships. You get a community
willing to invest and some private sector investment in
there to turn that area around, with the State involved
through an economic incentive package. That is, I think,
the future and much of what we do is figure out how to
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partner and leverage people's skills and resources together
to get something positive to happen.

 
Higney:               Some of that park land was up on the Cumberland

Plateau. Is there an effort to continue those types of
purchases?

 
Martineau:          Well, I hope to continue that. Obviously, we have to

balance and maintain the parks the we have and the
resources and making sure they're viable and the visitors
centers are kept up to date and maintained. But in the
Governor's budget funds from the real estate transfer tax
are earmarked for land acquisition. We hope that survives
in the budget process. That would be another $6 million
plus dollars to continue that land acquisition and part of
that is certainly for parks and working with communities
on projects. So, yes, I think you'll see a modest
continuation of those land acquisitions looking for
opportunities to leverage unique natural resources, scenic
vistas, etc. where we can financially do so.

 
Higney:               What legislative initiatives do you see in the short-term

that the Environmental Bar should be aware of?
 
Martineau:          Well, in terms of the environmental initiatives, there

hasn't been a lot. The Governor this year chose to focus on
education and jobs as his very limited legislative package
in his general view of smaller government. So, those have
been the priorities. There have been a number of bills
introduced by others, around mountaintop mining and
some other issues, but the Department has not really had a
specific agenda in the legislature this year. We'll certainly
look at other things in years to come whether it makes
sense to be part of the Governor's legislative package on
particular issues.

 
Higney:               Speaking of legislatures ... can you speak about water

related issues and/or the attempts to acquire Tennessee
water?

 
Martineau:          Well, we certainly - we don't have any specific legislative

enactments from Georgia yet. There's been, obviously for a
number of years, that discussion. We are monitoring that. I
think the historic position of the State has been clear that
we think the state line is where the state line is, and our
water is what our water is and their water is what their
water is. We generally resist attempts to change that.
More generally, I think we're looking even within the State
at recognizing the need for looking regionally at water
supplies and encouraging communities to work on regional
approaches. We have two pilot project initiatives that
have been going on - one on the South Cumberland Plateau
and one up near Portland, Tennessee - to get communities
together and to work regionally about what's the most cost
effective and efficient way to provide water resources in
the community. That pilot project will lead to others as
we learn from that process. Obviously, water supply is
huge. You need it for residential growth. You need it for
economic growth. It means we have to manage that
resource very carefully. 

 
Higney:               Speaking as to all the divisions ... talk about the

enforcement side of the Department some and what you
envision going forward in that regard.

 
Martineau:          I think enforcement has its place and is part of the tool

kit that the Department uses. Our general position is we
want people to comply and we want to counsel them and
advise them up front about what their compliance
obligations are and make those clear. If they make a
mistake, certainly give them a chance to correct it and
look at the appropriate compliance tool, one of which
might be enforcement. Some of that might be just
instituting best management practices. There may be



things, short of a full-fledged enforcement case. Even with
enforcement, you have notices of violation followed up by
corrective action. You have administrative enforcement
and you have judicial enforcement and you even have
criminal enforcement. In the appropriate instance, any and
all of those may be tools that are used, but we don't start
with enforcement. I don't think the Department’s
philosophy is to play "Gotcha" and then start with
enforcement as the lever. The first goal is to make sure
people are in compliance, and the best way to do that is
with outreach and workshops and training and explaining
permit requirements and working with folks to make sure
that if they are supposed to be in the permit system they
are, and they have a permit and then they have the tools
to comply with that permit.

 
Higney:               In the past, there have been voluntary and sometimes

mandated reengineering of the Department. Looking at the
budget issues in the State ... is there any reengineering
effort?

 
Martineau:          We are certainly going to look and challenge Department

to look internally and say, "What are we doing now? Do we
need to be doing it? If we're doing it, how can we do it
better and more cost effectively?" We're going to be
working over the next year to maybe look at some specific
examples, looking at some rulemaking, particular
permitting processes. Are there other ways to streamline a
particular permit process or a particular rulemaking
process or ways to get better information out to the
public.

 
I don't have a specific agenda in terms of a structural
reorganization right now, but we are certainly going to
look at - given the reality our job is not getting any easier,
and the environmental issues are getting more complex -
...  [the fact] we don’t have the resources we have
historically had. And, we want to keep fees to permitees
at a minimum and limit the amount of money we need
from the general fund. So [we're] challenging ourselves to
think in new and different ways. Technology plays a
factor. We are looking at online applications, online
electronic submissions of monitoring reports and things like
that to reduce the paperwork so the permitee can save
time and energy and not have to make 15 copies of
something that can be submitted electronically. On the
Department’s end, it comes in electronically and it’s more
accessible to the public and, then, it’s easier to post
things on the website. We are certainly looking at
transparency and getting more of our guidance and policies
and rules more clearly accessible to the public. We are
working with our IT folks now to look at ways we can do
that. EPA frankly has done a very good job of getting their
policies and things on the website and we can do better on
that front. 

 
Higney:               Is there anything else you want to mention or to talk

about - the biggest challenge in your new position?
 
Martineau:          Well, to the folks in the Environmental Bar and their

clients, we're always looking for ideas. We don't have total
knowledge of ways to improve. We are looking for insight
and suggestions on improving our operations to make them
more effective and more customer friendly. We’re always
welcome to those. To the members of the Bar, certainly,
it’s important to work with your clients, think proactively.
If you have an issue, identify a solution and when you
come talk to us, give us a path to work with you. And, be
specific. If something is not working, just saying it’s not
working is not always helpful. If it's not working "because
x," [propose] a path to resolution or [identify] legal
authority....  [TDEC] wants to work with you in a customer
friendly way to meet our obligations in terms of
implementing the statutes. I truly believe that job growth



and economic development are not incompatible with a
strong environmental protection of our land, our water and
our air and our natural resources....  I think we've seen in
the last ten years, as people look to reduce hazardous
waste or air emissions ... they have found ways that can
save them money in some cases and benefit the
environment. Energy efficiency projects come to mind.
Energy is often one of the highest costs after labor for
manufacturing processes, and if they can knock 5% or 10%
off through some energy efficiency projects, they can pay
for themselves pretty quickly.

 
Higney:               Green to gold. 
 
Martineau:          Green to gold; that’s a good phrase. 
 
Higney:               Well, thank you very much for talking with us today.
 
Martineau:          Thank you.
 
 
David Higney (dhigney@gkhpc.com) concentrates his practice in litigation,
environmental law and administrative/regulatory law. Mr. Higney is
Managing Director of the Chattanooga law firm Grant Konvalinka &
Harrison, P.C. He regularly represents the Chattanooga Regional
Manufacturers Association before the Tennessee Regulatory Authority
relative to regulated utilities and has defended clients in numerous MDL,
class-action and complex litigation matters in state and federal courts in
Tennessee and Georgia.   

Taking the Natural Approach: How Natural Resources
Affect Property Transactions
By: Amanda M. Herrit, M.S., CPESC1

 Working as an environmental consultant, I often conduct Phase I
Environmental Site Assessments to evaluate risk associated with potential
site contamination or the presence of Recognized Environmental Conditions
("RECs"). Often times, the client fails to consider risk associated with
unidentified natural resources protected by federal and state laws and
regulations when purchasing a property. The cost of avoiding or mitigating
impacts to those natural resources can completely derail a project.  The
primary statutes that protect natural resources and should be considered
during property transactions are the Clean Water Act and Tennessee Water
Quality Control Act. The Tennessee Department of Environment and
Conservation ("TDEC") has developed rules and regulations to enforce the
Clean Water Act for the State of Tennessee.

 
A potential purchaser should consult with a natural resource professional to
avoid unexpected natural resources issues. The professional should evaluate
the site for the presence of jurisdictional waters, such as streams and
wetlands. By determining the presence of protected resources prior to
purchase, the potential buyer may more accurately evaluate the risk
associated with the property.
 
The most common natural resources issues are:
 

Streams and/or wetlands - A natural resource professional should
conduct a jurisdictional determination. If streams and/or wetlands
are present, the client must decide if it is in their best interest to
avoid or to minimize impact to the resource. Many times the site
design may be modified to avoid natural resources. If that is not
possible, impacts should be limited to protect the resource and
minimize the cost. TDEC requires an Aquatic Resource Alternation
Permit for all wetland and stream impacts, including all road
crossings. The U.S. Army Corps of Engineers requires permits for all
stream impacts and wetland impacts over 0.1 acre.

Compensatory Mitigation - When streams or wetland impacts cannot
be avoided, compensatory mitigation may be required. Mitigation
credits for aquatic resource impacts can be expensive and are cost



prohibitive for some projects. The number of credits required is
often based on the location, quality, and type of wetland
impacted. The ratio of acres disturbed per credits required may
range from 1:1 to 1:6 for disturbing wetlands. The typical cost to
purchase credits for one acre of wetland impact ranges from $25,000
to $240,000 depending on the location, type, and quality of the
wetland disturbed.

Case study:
 
In 2007, Aquaterra Engineering, a Terracon Company, was contracted to
provide a wetland delineation for a church located in Chattanooga,
Tennessee. In 1993, the church purchased approximately 15 acres for
$320,000 and intended to use the property as a recreational facility. The
delineation report concluded that a significant portion of the 15-acre
property was jurisdictional wetlands. This project is a prime example of how
a natural resource assessment could have informed the church congregation
before they purchased property that developing the property would require
a substantial investment beyond the original purchase price.
 
Environmental Checklist for Property Transactions:
 

  Phase I Environmental Site Assessment       Natural Resource
Assessment

 
 

By obtaining a Natural Resource Assessment, in addition to a Phase I
Environmental Site Assessment, the client receives an overall view of how
environmental factors may affect their project. Natural Resource
Assessments should be included as part of the routine evaluation of the
environmental condition of a property. It is a small investment that could
pay off by saving the client from purchasing property not suitable for
development. 
 
1 Amanda M. Herrit, M.S., CPESC, an environmental scientist, is employed
by Terracon Consultants, Inc. and lives with her husband and son in
Chattanooga, Tennessee. Ms. Herrit provides environmental services
including hydrologic determinations, NEPA Assessments, Phase I
Environmental Site Assessments (ESAs), erosion and sedimentation control
inspections, stream restoration designs and assessments, wetland
delineations, and related reporting and permitting. Ms. Herrit is a multi-
state certified inspector in erosion and sedimentation control and provides
technical support writing Storm Water Pollution Prevention Control Plans
for projects located throughout the Southeast.
 
As a research assistant at Columbus State University, Ms. Herrit co-
authored the Phase III Report for the Ecoregion Reference Site Project
funded by the EPA, Clean Water Act 319(h), and GAEPD. As a graduate
student of Dr. James Gore, Ms. Herrit had the opportunity to work with
Mr. James B. Stribling, co-author of EPA’s Rapid Bioassessment Protocols
for Use in Stream and Wadeable Rivers. Ms. Herrit used data collected
during her graduate study to develop a stream rating system which can be
used to evaluate stream condition and TMDLs. Upon review of the stream
rating system developed by Ms. Herrit, the Georgia Department of Natural
Resources adopted the method as part of the Standard Operating
Procedures for describing wadeable streams within the State of Georgia.
Ms. Herrit's experience has proven to be of great value to our clients in the
completion of multiple stream assessment and restoration projects. 

NPDES Impoundment Risk Assessments Spawned by the
Kingston, Tennessee December 2008 Ash Release

 
Jeffrey L Pintenich, PE, BCEE, CHMM1

 
The very unfortunate failure of the Tennessee Valley Authority coal ash
impoundment in Kingston, Tennessee in December 2008 initiated a series of
debates about the relative hazards posed by similar waste impoundments,
as well as discussions about the nature of coal combustion residue ("CCR").  
Although some of the numbers are still being debated, approximately one



billion gallons of coal ash were released from the 84-acre Kingston site,
impacting two rivers, and destroying about 50 properties.  Clean-up costs
are estimated to reach $1 billion over a four-year period.  EPA has proposed
a set of regulations to further regulate CCR storage/disposal sites.2 In
addition, state environmental agencies have been evaluating their methods
of verifying the integrity of wastewater and waste sludge surface
impoundments.  This article summarizes the method chosen by the State of
Tennessee, and describes the risk assessment developed by Brown and
Caldwell ("BC") to address the State's requirements for clients.  BC's
approach has application to facilities in other states as well.

TDEC is adding another standard requirement to their National Pollutant
Discharge Elimination System (NPDES) renewal and initial permits. The new
Tennessee requirement states, in pertinent part, as follows:

Within six months from the permit's effective date, the
permittee shall submit ... a report which addresses the
process and structural integrity of its wastewater
treatment facilities (including ponds/berms).  The integrity
of the permittee's waterborne wastes and sludge
storage/disposal units shall also be evaluated.  This report
shall also address measures implemented and planned by
the permittee to reduce the chances that a wastewater
treatment facilities/unit failure would result in an
uncontrolled discharge to the local receiving streams.  The
integrity failure evaluations and upgrade options,
considerations, recommendations shall be completed by
independent professional engineers, environmental
management professionals, or other experts deemed
qualified by the Division.  The report shall document that
the permittee has evaluated the integrity
results/recommendations, and include the permittee's
planned integrity upgrades, as warranted.  The permittee's
risk assessment results and determinations shall dictate the
scope of the integrity evaluation and report.3

TDEC expects the risk assessment to address multiple areas, including but
not limited to:

  Potential adverse impact on human health (via physical and
chemical modes)
  Water supply contamination
  Adverse impact on receiving stream's threatened and/or endangered
species
  Cause or contribute to receiving stream's unavailable conditions
(i.e., impairments)
  Potential for designated stream usages to be adversely impacted
  Interference with permittee's capacity to achieve NPDES permit
compliance
  Receiving stream's classification and potential for damage

The approach developed by Brown and Caldwell, which can be described in
greater detail upon client request, involves identifying potential process,
structural, and geotechnical risks.  Each risk is assigned one of four severity
consequence ratings (e.g., negligible or catastrophic), and one of five
probability of occurrence categories, (e.g., frequent or improbable).  These
attributes are collectively employed to assemble a Waste Integrity Risk
Assessment Matrix© which ranks risks according to whether they exhibit low,
medium, serious, or high risk to safety and the environment.  These risks
are then addressed, as appropriate, by corrective actions, enhanced
inspection, and monitoring, and further evaluations.

NPDES permittees, especially those with older facilities, may need to
commission a Professional Engineer to comply with the new requirement. 
The Professional Engineer may conduct geotechnical and environmental
studies, such as slope stability analyses, and pipe integrity inspections, to
generate enough information to perform the risk analyses.  Further, the
NPDES permittee may need to address high or serious severity outcomes by
designing improvements and investing significant capital.  Facilities that
commonly have large surface impoundments, such as power and steam
plants, pulp and paper mills, chemical plants, and mining and mineral
processors should pay special attention to this requirement.  Such facilities
should start the risk analysis prior to receipt of the requirement from TDEC. 
 



Endnotes:
 
1Jeffrey L. Pintenich, P.E., BCEE, CHMM is Vice President and Technology
Director for Brown and Caldwell.  Jeff has 36 years of environmental and
civil engineering experience with solid and hazardous waste, wastewater
treatment, and air pollution control projects for industry.  He has designed
and/or prepared closure plans for thousands of acres of waste impoundments
during his career.  He was technical director for Brown and Caldwell project
teams that prepared the first NPDES risk assessments in Tennessee.  In April
2010, the Board of Directors of the American Academy of Environmental
Engineers certified him by Eminence in the Profession as a Board Certified
Environmental Engineer.
 
2 Hazardous and Solid Waste Management System: Identification and Listing
of Special Wastes; Disposal of Coal Combustion Residuals from Electric
Utilities (EPA-HQ-RCRA-2009-0640-0352), 75 Fed. Reg. 118 (proposed June
21, 2010) (to be codified at 40 C.F.R. pts.  257, 261, 264 et al.). 
 
3 Excerpt from an NPDES permit issued by TDEC.
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